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JOINT APPENDIX 
52 [ Filed November 13, 1957] 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA : 
MILTON T. ROSENFIELD 


St. Elizabeths Hospital . i 
Washington, D. C., ; : 
e | 
Petitioner ! 
vs. ‘Habeas Corpus No. 119-57 
WINFRED T. OVERHOLSER : 
Superintendent 


St. Elizabeths Hospital 
Washington, D. C., 


Respondent 


PETITION FOR WRIT OF HABEAS CORPUS | 
pe ee ee 


Now comes the petitioner Milton T. Rosenfield and Says unto the 
Court that he is unlawfully restrained of his liberty by and in the person 
of Winfred T. Overholser, Superintendent, St. Elizabeths Hospital, 
Washington, D. C. and that the illegality consists of the following: 

1. Petitioner was indicted in the United States District Court for 
the District of Columbia in 1953 on five charges of housebreaking and 
larceny. After he was taken in custody by the authorities and transferred 
to the Washington Asylum and Jail by order of the United States District 
Court an inquiry was made into his mental capacity and it was determined 
that he was of unsound mind. He was thereupon transferred to St. 
Elizabeths Hospital and placed in the custody of the respondent Winfred T. 
Overholser. ! 

2. Petitioner was found to be mentally competent to stand trial in 
August of 1956 and was returned to the Washington Asylum and Jail. 


2 

3. Petitioner was placed on trial in the United States District 
Court for the District of Columbia in November of 1956 and after a trial 
lasting almost one week he was acquitted and found not guilty by reason 
of insanity. Pursuant to the provisions of the District of Columbia Code 
he was returned to St. Elizabeths Hospital for a further determination as 
to his mental capacity. Petitioner says that all of the tests and examina- 
tions have been concluded and that he has been found to be of sound mind 

and that his further incarceration in St. Elizabeths Hospital is un- 
lawful. 

7 4. Petitioner says that he is entitled to his release and that he is 
no longer dangerous to the public, to himself nor to others. 

5. Petitioner says further that a writ of habeas corpus was 

_ previously ordered by the Honorable F. Dickinson Letts, Habeas Corpus 
No. 12-57, and after a full hearing before Chief Judge Laws the writ was 
denied. At that time petitioner's counsel stated to the Chief Judge that 

_the petitioner was without funds to hire psychiatrists for his own defense 

_and he was therefore unable to contradict the psychiatric testimony 
offered by the respondent against him. 

6. Petitioner says unto the Court that he has been examined by a 
competent psychiatrist, Dr. Robert P. Odenwald, who will certify that 
he is now without mental disability and is entitled to his release. 

WHEREFORE, The premises considered, petitioner prays: 

1. That the writ of habeas corpus issue from this Court directed 


_ to respondent Winfred T. Overholser requiring the respondent to show 


cause, if any he has, why the petitioner should not be released from 
custody. 
2. And for such other and further relief as the circumstances of 
the case may require and to this Court may seem just and proper. 
/s/ Milton T. Rosenfield 
[JURAT, dated November 12th, 1957] 
Let the writ issue returnable 19th day of November, 1957 at 10:00 AM. 


/s/ John J. Sirica 
/s/ James J. Laughlin 


* * * 
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[ Filed November 20, 1957] | 
ORDER DIRECTING WRIT OF HABEAS CORPUS 
Upon application of the petitioner and it appearing to the Court 
that through inadvertence writ heretofore issued by this Court was not 
served on the respondent, it is by the Court this 20 day of November, 
1957, ! 
ORDERED, That the Clerk be, and he is, hereby atttorized and 
directed to issue writ of habeas corpus directed to the respondent and 
make same returnable before this Court at 10 A.M. Tuesday, November 


26, 1957. | 
BY-THE- COURT- : 


/s/ Alexander Holtzoff 
United States District Judge 


[ Filed November 25, 1957] 
RETURN AND ANSWER TO PETITION OF HABEAS CORPUS 

The return and answer on behalf of Dr. Winfred Overholser, 
Superintendent, Saint Elizabeths Hospital, respectfully represents to 
the Court: | 
1. The petitioner, Milton T. Rosenfield, alleges that he is un- 
lawfully restrained of his liberty by the respondent. The respondent 
denies that the petitioner, Milton T. Rosenfield, is unlawfully restrained 
of his liberty. Certified copies of his commitment papers are attached 
hereto, marked Exhibit "A", and prayed to be read as a part of this 
return. | 

2. During this petitioner's period of confinement in Saint Elizabeths 
Hospital, he has been under the care and observation of the respondent, 
as well as other members of the medical staff of Saint Elizabeths Hospital, 
skilled in the care, diagnosis and treatment of nervous and mental 
disorders, who are of the opinion that he is suffering from Schizophrenic 
Reaction, Chronic Undifferentiated Type, but that since the petitioner's 
readmission to Saint Elizabeths Hospital on December 7, 1956 the 
psychosis has been in remission. With hospital permission and under 
a Conditional Release Order from the United States District Court for the 





4 
District of Columbia, dated April 19, 1957, signed by Judge James W. 
Morris, the petitioner, Milton T. Rosenfield, has been living in the 
City of Washington, D. C. for several months and has been making a 
satisfactory adjustment. He has continued in individual psychotherapy 
which has just recently terminated. The respondent believes that the 
petitioner has reasonably demonstrated an ability to adjust in the com- 
56 munity, that he has recovered from his psychosis, and that he 
will not be dangerous to himself or others within the reasonable future 
and is entitled to his Unconditional Release from Saint Elizabeths Hospital. 
Therefore, the respondent does not oppose the granting of the writ. 


/s/ Winfred Overholser, M.D. 
Superintendent 
Saint Elizabeths Hospital 


DISTRICT OF COLUMBIA, ss: 

I, Dr. Winfred Overholser, solemnly swear that I am Superintendent 
of Saint Elizabeths Hospital, have read the foregoing return and answer by 
-me subscribed, know the contents thereof, and verily believe the same to 
be true. 


/s/ Winfred Overholser, M.D. 
Superintendent 
Saint Elizabeths Hospital 


[ Jurat dated November 25, 1957] 


EXHIBIT "A" 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


7 1099-53 
UNITED STATES : 1100-53 
VS. . Criminal Case No. 1102-53 


“MILTON T. ROSENFIELD : 1103-53 


ORDER OF COMMITMENT 
The defendant in the above-entitled cause having been found not 
guilty by reason of insanity by the jury duly impanelled in said cause, 
it is by the Court this 7th day of December, 1956, pursuant to Section 301, 
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5 | 
Title 24, District of Columbia Code, as amended August 9, 1955, 
ORDERED that the defendant, Milton T. Resantield, be confined 
in Saint Elizabeths Hospital. 
SEAL 


UNITED STATES DISTRICT COURT ! 
FOR THE DISTRICT OF COLUMBIA /s/ ¥. Dickinson Letts 
JUDGE 


4k * * 


[ Filed December 13, 1957] 
OPINION 


Mr. James J. Laughlin, of Washington, D. C., for the petitioner. 

Mr. Oliver Gasch, United States Attorney, and Mr. Oscar Altshuler, 
Assistant United States Attorney, for the District of Columbia, for the 
United States. | 


This proceeding came on for hearing on a return to a writ of habeas 


corpus. The petitioner, having been acquitted in this court on five in- 
dictments onthe ground of insanity, was committed to Saint Elizabeths 
Hospital for the mentally ill. He now seeks an unconditional release 
from the institution. | 
The petitioner was charged in five indictments with housebreaking 
and larceny. Each specified a separate housebreaking and larceny 
connected therewith. The cases were tried jointly on December 3, 4, 
5, 6and7, 1956, and the trial resulted in a verdict of not guilty on the 
ground of insanity. A recent statute approved on August 9, 1955, makes 
it mandatory for the court to commit to a hospital for the mentally ill 
any person who is acquitted on the ground of insanity. : Accordingly, 
59 the court on December 7, 1956, ordered the defendant to be 
confined in Saint Elizabeths Hospital. 2/ On April 19, 1957, the petitioner 


goerere eae 
1/ istrict of Columbia Code, Title 24, Sec. 301(d): | 


"If any person tried upon an indictment or information for an 
offense, . . . . is acquitted solely on the ground that he was 
insane at the time of its commission, the court shall order such 
person to be confined in a hospital for the mentally ill." 
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was liberated under a conditional release order and has been living in 
this city since that time. He now prays for an unconditional release. 

The statutory provisions governing this subject form a part of the 
Act of August 9, 1955, to which reference has already been made. They 
read as follows ( District of Columbia Code, Title 24, Section 301 (e) ): 

‘Where any person has been confined in a hospital 

for the mentally ill pursuant to subsection (d) of this 

section, and the superintendent of such hospital 

certifies (1) that such person has recovered his 


sanity, (2) that, in the opinion of the superintendent, 


such person wilt-not in the reasonable future be 
dangerous to himself or others and (3) in the opinion 
of the superintendent, the person is entitled to his 
unconditional release from the hospital, and such 
certificate is filed with the clerk of the court in 

which the person was tried, and a copy thereof 

served on the United States Attorney or the Corporation 
Counsel of the District of Columbia, whichever office 
prosecuted the accused, such certificate shall be 
sufficient to authorize the court to order the uncondi- 
tional release of the person so confined from further 
hospitalization at the expiration of fifteen days from the 
time said certificate was filed and served as above; but 
the court in its discretion may, or upon objection of the 
United States or the District of Columbia shall, after 
due notice, hold a hearing at which evidence as to the 
mental condition of the person so confined may be 
submitted, including the testimony of one or more 
psychiatrists from said hospital. The court shall 
weigh the evidence and, if the court finds that such 
person has recovered his sanity and will not in the 
reasonable future be dangerous. to himself or others, 
the court shall order such person unconditionally 


2 





7 | 
released from further confinement in said hospital 
S | 
As this is a new statute, there appear to be no reported cases in- 
terpreting it and, therefore, a thorough consideration of its construction 
and application seems desirable. Such a scrutiny can be commenced 
best by a discussion of the numerous questions and the various circum- 
stances involved in the general situation that led to the passage of the 
1955 Act. The problem of dealing with insane criminals is fraught 
with difficulties. It has widespread ramifications and broad implica- 
tions. To incarcerate such persons in prison would be inhumane. 
Moreover, it would be unfair to other prisoners, a vast majority of 
whom necessarily are sane human beings. On the other hand, to turn 
insane criminals free would be dangerous both to the public and to them- 
selves. For the protection of the public as well as for their own pro- 
tection, they should be confined and treated in mental hospitals. Trouble- 
some questions arise, however, in endeavoring to decide when they 
become ready for release from the institution. | Dangerous lunatics, 
seemingly cured, have been known to go ona rampage after being set 
at liberty. On the other hand, criminals, who have successfully 
pleaded insanity, have been known to claim that they are of sound mind 
promptly after serious criminal charges no longer confronted them. 
Yet to turn them free forthwith would be not only stultifying, but would 
also mean that guilty persons would go unwhipped of justice, thus deal- 
ing a blow at the administration of the criminal law and possibly encourag- 
ing other criminals. : 
There is a presumption that a state of mind once established 
continues to exist until the contrary appears. Consequently, in the 
case of a defendant acquitted on the ground of insanity, the mental 
illness is presumed to continue until a complete recovery is convincingly 
proved. He should be kept under observation in the institution for a 
sufficiently long period, even after a cure appears, in order to make 


certain that the apparent cure is not merely temporary, or as it is known 
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in psychiatry, a period of remission. Safety of the public demands 
nothing less, while the defendant has no right to complain at being taken 
at his word. The protection of the public, with due regard to the rights 
of the accused, is the primary aim of the criminal law. It is necessary 
to prevent a plea of insanity from becoming an escape route from the 
consequences of a criminal conviction by substituting a short stay ina 
modern mental hospital for a long term of imprisonment in a penitentiary, 
or possibly even for the death penalty. 

That this is no mere theoretical possibility appears from the fact 
that during the past several years, there has been in this jurisdiction a 
marked increase in the number of motions for mental examinations on 
the part of persons charged with crime. At times such applications 
have been made on the eve of trial. It may be said in passing that as 
one of the consequences of these tactics the average period between 
indictment and trial has been frequently lengthened, although this Court 
keeps its criminal docket in a current condition. — 

62 The problems confronting trial courts and juries in determining 
whether a defendant should be acquitted on the ground of insanity, are 
difficult, complex and at times baffling. The definition of insanity 
recently adopted in this jurisdiction is general, indefinite and puzzling 
in practical application. It requires a prolonged and involved explana- 
tion. It is a test that -has been rejected in every jurisdiction, Federal - 
and State, in which its adoption has been proposed, and exists only in the 
State of New Hampshire, which originated it many years ago, and in the 5 


District of Columbia, which recently followed the example of New Hampshire- 
2/ “nee : 

— A striking illustration of the fact that the plea of insanity has been 

misused is found in the case of Durham v. United States, 94 U.S. App. 

D.C 228; 99 U.S. App. D.C. 132, where the defense of insanity was 
interposed. After a reversal of the conviction at the second trial and 

when the case came up for trial a third time in this Court, the defendant 
pleaded guilty, thus adminitting by necessary implication that he was 

sane at the time of the crime. 





3/ United States v. Fielding, 148 F. Supp. 46, 52, footnote 8; Wright 
v. United States, decided October 30, 1957, U.S: App. D.C., dissent- 
ing opinion, Miller, J., footnote 3. eta. 


a a oy 
ene. 
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The difficulties are multiplied by the requirement that once the 
slightest evidence, or a mere scintilla of evidence, of the defendant's 
insanity at the time of the commission of the crime has been introduced, 
the burden is cast on the Government to prove sanity as of that date 
beyond a reasonable doubt. 4/ In this respect the onus to be borne by 
the Government in the District of Columbia is heavier than that in other 
Federal courts, since elsewhere the defendant must introduce some 
evidence of insanity, i.e., substantial evidence, -- not merely a 
scintilla --, before the Government is required to establish mental 
competency affirmatively beyonda reasonable doubt. 2/ | These 

63 complications are further augmented by the uncertainties surround- 
ing the testimony of psychiatrists. It is not criticism of psychiatry, 
which indeed has made great strides in our time, or any reflection on 
individual psychiatrists, for many of whom this court has great admira- 
tion, to say that psychiatry is far from an exact science, much less so 
than other branches of medicine. Differences of opinion among 
psychiatrists when testifying in open court, are, of course, a common 
occurrence. The doubts thus created are accentuated by the fact that 
even the same group of psychiatrists may testify differently on the same 
topic at different times. For example, until a few weeks ago, members 
of the medical staff of an outstanding mental hospital were in the habit of 
testifying that a psychopathic or sociopathic personality did not constitute 
a mental disease. Recently, however, a formal announcement was 
made by the acting head of that institution that thereafter members of 
the staff would express the opinion that such a mental state is in fact a 
mental disease. In other words, the concept was changed overnight by 
the psychiatrists themselves. : 


ee | 
: Tatum v. United States, 88 U.S. App. D.C. 386, 389. 


oe 


lj Davis v. United States, 160 U.S. 469, 485. The general Federal 
doctrine is that some evidence means substantial evidence, since ordi- 
narily the "scintilla rule" does not apply in Federal courts. 


4% ¥ ma 
I + Se “de 
i ee Veet oe 
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Occasionally opinions of psychiatrists are in a sense speculative, 
since in some cases they attempt to reconstruct the state of the defendant's 
mental health as of the date of the crime, on the basis of an examination 
made by the psychiatrist months, and sometimes years, after the event. 
Some psychiatrists are more daring in expressing such opinions than 
others of their more cautious and conservative brethren. Frequently 
such opinions are contradicted by contemporaneous observations of eye 
witnesses and by accounts of what the defendant said or did at the time 
in question. 

64 In the light of all of these developments, it is not surprising that 
resort to the defense of insanity has become much more common in this 
jurisdiction than it had been in prior years. It is not beyond the realm 
of possible contemplation that occasionally a sane, dangerous criminal 
may be found not guilty on the ground of insanity and might be turned 
loose ready to resume his depredations on the community, if he is not 
incarcerated somewhere for an appreciable length of time. Fortunately 
a saving grace is frequently found in the common sense of juries. Reli- 
ance on the sound judgment and keen discernment of the average jury and 

confidence in its ability to do substantial justice is not often misplaced. 

It was against this background that the Congress passed the Act of 

1955, which, first, made it mandatory for the Court to commit to a 

_mental hospital any defendant in a criminal case who was found not guilty 

on the ground of insanity; and, second, which placed certain safeguards 
against the release of such a person from the mental hospital after he is 
committed thereto. It is obvious that the Congress had a twofold 
purpose: first, to protect the public; and, second, to discourage un- 

_ founded pleas of insanity. The statute governing the release of such 
a person from the mental hospital must, therefore, be construed in a 

_ manner that would best effectuate these objectives. 


The statute, which has been quoted above, imposes two requirements 
_ as inexorable conditions precedent to the granting ofanunconditional 
release of a person who has been committed: as a result of a verdict of 
not guilty on the ground of insanity. The £ ‘stip 





11 | 
Superintendent of the hospital certify that the person has "recovered his 
65 sanity", that in the opinion of the Superintendent he will not in the 
reasonable future be dangerous to himself or others, and that in the 
opinion of the Superintendent he is entitled to his unconditional release . 
In this case the Superintendent of the hospital has filed with the Clerk of 
this Court a certificate complying with the requirement of the statute 
and, therefore, the first condition precedent has been satisfied. It 
should be noted in passing that originally the Superintenient filed a certif- 
icate Stating that the Petitioner "has recovered sufficiertly”. The 
Court ruled that this certificate did not comply with the statute, since a 
sufficient recovery may mean a partial and not a total recovery. Sub- 
sequently to this ruling, the amended certificate was filed. 

The second and final stage of the release procedure is an order of 
the Court authorizing such action. It is clear from the text of the 
statute that the Congress did not contemplate that the court should ap- 
prove the certificate of the Superintendent of the hospital pro forma, for 
the Act, which has been quoted, empowers the court in its discretion to 


hold a hearing at which evidence as to the mental condition of the person 
involved may be submitted. _It is further provided that the court shall 
weigh the evidence and if the court finds that such person has recovered 


his sanity and will not in the reasonable future be dangerous to himself 
or others, that the court shall order such person unconditionally released 
from further confinement in the hospital. Obviously, therefore, the 
statute places the final responsibility on the court. 3 

Accordingly, in the case at bar, the court directed that a hearing 
be held before it. At that hearing testimony was given by a psychiatrist, 
who was the Assistant Chief of the division of the hospital in which the 
petitioner had been confined and treated; by the petitioner's father; and 
by the petitioner himself. | The Court was indeed impressed with the 
fact that as a result of modern psychiatric treatment received at the 
hands of skilled psychiatrists in Saint Elizabeths Hospital, the petitioner 
made great progress toward reaching mental balance, : a proper attitutde 

He is now steadily 
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employed in a restaurant owned and operated by his sister. His own 
testimony discloses that he has acquired an insight into his own past 
shortcomings and has apparently changed his attitude toward his fellow 
man. There is no doubt that the progress made by this patient is a 
tribute to modern psychiatric methods, as well as a credit to the accom- 
plishments of the splendid institution in which he was confined, and to the 
individual psychiatrists who treated him. The hospital psychiatrist 
testified unequivocally that the petitioner had recovered his sanity and 
that he would not be dangerous to himself or others within the reasonable 
future. 

A serious question arises, however, on an examination of the formal 
return filed on behalf of the Superintendent of the hospital to the writ of 
habeas corpus. To be sure, the return concludes with a statement that 
the respondent believes that the petitioner has reasonably demonstrated 
an ability to adjust in the community, that he has recovered from his 
psychosis, that he will not be dangerous to himself or others within the 

| reasonable future, and is entitled to his unconditional release. Yet this 

67 concluding statement is preceded by an allegation, also contained 

_ in the return, that the respondent, as well as other members of the med- 
ical staff of Saint Elizabeths Hospital, are of the opinion that the peti- 

_tioner "is suffering from schizophrenic reaction, chronic undifferentiated 
type, but that since the petitioner's readmission to Saint Elizabeths 
Hospital on December 2, 1956, the psychosis has been in remission". 
This statement seems to contradict the averment that the petitioner 

| recovered from the psychosis, and it likewise contradicts the oral testi- 

| mony. The term "remission" at best means a temporary recovery, 

3 perhaps a temporary, partial recovery. For example, Webster's New 
International Dictionary, 1949 Edition, defines remission as "a tempora- 
ry and incomplete subsidence of the force or violence of a disease or of 

| pain". ‘The American Illustrated Medical Dictionary, 1941 Edition, 
defines the term as "a diminution or abatement of the symptoms of a 

disease; also the period during which such diminution occurs". Thus, 
the formal return filed in this proceeding on be alf of the Superintendent 






certificate or the 


70 


1 
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oral testimony. 

In the light of these circumstances and in view of the caution that 
should be exercised by the court in cases of this type, the court reaches 
the conclusion that the matter is not yet ripe for the granting of an un- 
conditional release. 

Writ discharged and petition denied. | 


/s/ Alexander Holtzoff 
United States District Judge. 


December 13, 1957. 


[ Filed January 2, 1958] 
NOTICE OF APPEAL 

Notice is hereby given that petitioner appeals to the United States 
Court of Appeals for the District of Columbia Circuit from the order of 
this Court entered on December 13, 1957 in favor of the eiiaiaiees and 
against said petitioner. 


/s/ James J. saliis 
National Press Building 
Counsel for Petitioner 


* *k * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed February 6, 1958] | 


Washington, D. C. 
* ‘ , December 2, 1957. 


The above-entitled action came on for hearing on petition for writ 
of habeas corpus before the Honorable ALEXANDER HOLTZOFF, 
United States District Judge, at 10 o'clock a.m. 

APPEARANCES: 

On behalf of the Petitioner: 
MR. JAMES J. LAUGHLIN | 

On behalf of WINFRED T. OVERHOLSER, Respondent, 
MR. OSCAR ALTSHULER. 
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PROCEEDINGS 
THE DEPUTY CLERK: Rosenfield vs. Overholser. 
MR. LAUGHLIN: Your Honor, it may well be that we can expedite 
this. I think under the return and answer they have conceded most of 
our contentions. Just to give you a little background, a number of years 


‘ago this young man was indicted on a number of charges of housebreaking 
and larceny. Almost immediately thereafter an order of court sent him 


to St. Elizabeths Hospital for examination. It was determined that he 
was not competent to stand trial. 

In the summer of 1956, a year ago last summer, a certificate came 
from St. Elizabeths Hospital that he was able to stand trial. He was 
placed on trial in December, 1956, before Judge Letts, and the jury 
found him not guilty by reason of insanity. He was committed to St. 
Elizabeths Hospital until such time as it was determined he could be 
restored to society. 

Soon thereafter I filed a writ of habeas corpus and there was a 
hearing before the Chief Judge, and at that time it was determined that 
he had not fully recovered, so he was sent back to St. Elizabeths Hospital, 
and then he recovered rapidly, Your Honor. 

Now, some time ago they gave him a conditional release and it has 
been difficult for him to obtain employment because he is under the re- 
strictions of St. Elizabeths Hospital. Now, as I understand it, Your 

Honor, the return and answer concedes that he has recovered. I 
think that is correct, Your Honor. 

THE COURT: What about the certificate that the statute requires 
as a prerequisite to release, a certificate by the Superintendent of the 
Hospital that "in the opinion of the Superintendent, such person will not 
in the reasonable future be dangerous to himself or others"? Is there 
such a certificate ? 

MR. LAUGHLIN: I understand that is on the way. 

MR. ALTSHULER: May I speak? 

THE COURT: Yes. 

MR. ALTSHULER: 





15 | 
had mailed such a certificate to the Clerk's office here. 1 checked 
with the Clerk's office just about ten minutes ago and they couldn't find 
any actual receipt of the certificate, so I thought since we don't oppose 
the matter that Your Honor might proceed on the return this morning, 
Since we have no opposition to the issuance of the writ. | 
THE COURT: I don't think I have any right to release a person 
unless there is a formal certificate forthcoming, and even then the 
statute contemplates that the Court should hold a hearing. 
In other words, the Court has a responsibility to the community as 
well as to the Superintendent. Iam perfectly willing to proceed with the 
hearing. You see, the statute provides that: : 
", . . . such certificate shall be sufficient to 
authorize the Court to order the unconditional release 
of the person so confined from further hospitalization 
at the expiration of fifteen days from the time said 
certificate was filed and served; but the Court in its 
discretion may, or upon objection of the United States 
or the District of Columbia shall, after due notice, 
hold a hearing at which evidence as to the mental 
condition of the person so confined may be submitted, 
including the tari of one or more psychiatrists 
from said Hospi : 
In other words, the statute provides for a double safeguard: 
First, as a prerequisite the formal certificate of the Hospital; second, 
a hearing before the Court. | 
I think that statute was passed to do away with prompt releases of 
persons who had successfully pled insanity and then were sent to some 
mental institution and the doctors decided they weren't insane after all, 
and they might be released and the community might lack proper protec- 
tion. | 
I am perfectly willing to proceed with the sina today in view of 
your statement that the certificate is in the mail. | 
MR. miners I mould like to make this snegpation. Doctor 
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Cushard does have intimate personal knowledge of this case -- 

THE COURT: I would be very glad to have his testimony. Have 
you got your doctors here? 

MR. ALTSHULER: No, Your Honor. I thought, wrongfully, that 
we would proceed on the return today. 

THE COURT: On the return? 

MR. ALTSHULER: Yes, and I had no opposition to such, since 
the doctors in their return -- 

THE COURT: Iam going to hold a hearing. [Iam not going to 
release pro forma a person who has been acquitted on the ground of 
insanity. 

I suggest possibly if you would telephone Doctor Cushard we could 
take it up later in the morning. 


MR. LAUGHLIN: Your Honor, I was going to put the petitioner on. 


I have the petitioner's father here, because I think in view of this statute 
since the community has a great stake I would like to have the 
whole background -- and Dr. Odenwald is on his way down. 
THE COURT: We will hold a hearing and you get Dr. Odenwald. 
(Thereafter, and at 11:45 o'clock a.m., the case was called for 
hearing. ) 
MR. LAUGHLIN: Your Honor, if agreeable to you, could I put Dr. 
Odenwald on first so he could get back to the Hospital ? 
MR. ALTSHULER: I would like to make a representation to the 
Court before anything further proceeds here. Ido havea letter from 
Dr. Overholser certifying that the petitioner here should be given his 
conditional release under the requirements of the statute. This just 
_ came in a short while ago. 
THE COURT: Very well. Of course, we have two doctors and 
I presume they are both busy and so -- 
| MR. ALTSHULER: May I say something in regard to that? 
THE COURT: Yes. 
: MR. ALTSHULER: Both Dr. Cushard and Dr. Cody are out of 
town today. There was another doctor standing up who came by here, 
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but there is one point I would like to represent to the Court before I put 
him on the stand. He can testify from the hospital records and from 
Dr. Cushard's notes. | 

THE COURT: We will see what happens. The only thing is as to 
which doctor should be put on first. It is immaterial to the Court, but 
I assume each one wants to get back to his office. , 

MR. LAUGHLIN: I might say this: Dr. Odenwald has been here 
Since five minutes after ten. | 

THE COURT: I think after all the burden of proof is on the peti- 

tioner so I think you had better proceed. i 

MR. LAUGHLIN: Very well, Your Honor. 

Thereupon 

DR. ROBERT P. ODENWALD : 

was called as a witness by the petitioner, and being first duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION : 
BY MR. LAUGHLIN: i 

Q. State your full name, Doctor. A. Robert P. Odenwald. 

Q. And what is your occupation or profession, Doctor ? A. Tam 
a medical doctor and psychiatrist. | 

Q. And you maintain an office in the District of heal sir? 
A. Ido, sir. 

Q. Doctor, will you tell us briefly something of your training and 
experience? A. Iam a psychiatrist since 34 years. 

Q. And your education? A. I graduated a in 
Frankfurt on the Main, in Germany. ! 

Tam a member of the District Medical Society; of the American 
Medical Society; Fellow of the American Psychiatric Society, and of 
many other societies here. I was a professor of psychiatry at Catholic 
University, and I am at present teaching, writing, and practicing 

psychiatry. 


Q. Doctor, have you testified previously in this ‘or other courts 


as an expert? 





18 
MR. LAUGHLIN: Your Honor, I submit that Dr. Odenwald is 
professionally qualified. 
| THE COURT: For how many years have you been a psychiatrist ? 
THE WITNESS: 34. 
THE COURT: Well, I think he is qualified. 
BY MR. LAUGHLIN: 
Q. Let me ask youthis: Have you examined Mr. Rosenfield? 
A. Ihave seen Mr. Rosenfield on October 4, 8, 15, and 29. 

Q. In other words, that is a total of four times? A. Yes. 

Q. How much time would you say all told you have spent with him, 
Doctor? A. About three hours. 

Q. Doctor, are you able to express an opinion at this time as to 
his mental condition? A. In my examination I came to the conclusion 
that Mr. Rosenfield is of sound mind. There was an absence of any 
psychiatric or severe neurotic symptoms. 

THE COURT: When did you examine him? 

THE WITNESS: October 4th, October 8th, October 15th, and 
October 29th, 1957. 

THE COURT: And where? 

THE WITNESS: In my office. 

BY MR. LAUGHLIN: 
. Q. Would you tell His Honor the address of your office? 
A. 1726 I Street, Northwest. 

Q. Doctor, in your opinion does he have a psychosis at the 

present time ? A. No. 


Q. In your opinion if he is released conditionally is he likely to be 
dangerous to himself or to others, in your opinion? A. In my opinion 
he is not dangerous either as to himself or to others. 

Q. And in your opinion he could maintain and keep employment? 

A. He can. 
MR. LAUGHLIN: You may examine, Mr. Altshuler. 
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CROSS EXAMINATION 
BY MR. ALTSHULER: | 

Q. Doctor, were you informed about any of the background of this 
patient? A. The patient personally told me frankly about his anti- 
social background, and I have conferred with Dr. Cushard of St. 

10 Elizabeths Hospital to this effect. | 

Q. You knew he had been committed to St. Elizabeths pursuant to 
a verdict of not guilty by reason of insanity? A. I knew this. 

Q. And still you came to the conclusion that he is not of unsound 
mind presently nor dangerous to others or to himself. | A. Tam. 

BY THE COURT: 

Q. What was the nature of his psychosis originally ? A. He 
probably had schizophrenia of a paranoid nature with delusions, hostility, 
aggressiveness and lack of control of mind. | 

Q. He had schizophrenia of the paranoid type ? . Yes. 

Q. And he had delusions? A. He had. | 

Q. What was the type of delusions that he had? | A. May I refer 
to my notes ? : 

THE COURT: Yes, indeed. A. He had delusions that people 
have it in for him. | 

BY THE COURT: | 

Q. The usual delusions of persecutions that persons afflicted with 
this type of malady sometimes have? A. Yes, together with an 
enormous inferiority feeling which is explained out of his background and 

11 childhood. ! 

Q. May I ask you this question -- of course I ae | it with all the 
humility of an amateur or a layman -- isn't it a fact that persons suffer- 
ing from schizophrenia sometimes recover and have what is known 
scientifically as a period of remission, or what a layman would call 
temporary recovery and then the symptoms reappear? Does that happen? 
A. Your Honor, that happens, but it shouldn't be forgotten that he had 
extensive psycho-therapeutic treatment in St. Elizabeths. 

Q. Is it your opinion that he is not now ina peri of remission 





20 
merely? A. He may be or he may be not. It is my opinion that at 
the moment he is free of all symptoms. 

Q. But you cannot tell whether this is a period of remission or 

whether it is a permanent cure, can you? A. Icannot, Your Honor. 

THE COURT: Thank you. 

REDIRECT EXAMINATION 
BY MR. LAUGHLIN: 

Q. Doctor, in line with what His Honor asked you, if a person at 
any time suffers from schizophrenia is there a likelihood that he may 
_have another attack or another seizure, however we may describe it? 

In other words, if you have schizophrenia at one time is there a like- 
-lihood that you may have it again in your lifetime? A. It may happen, 
: but very often it doesn't. 
Q. Based on your analysis and examinations, your conversations 
with Dr. Cushard, your training and experience, and your examination 
of the petitioner, in your opinion is this likely in the recently near future? 


A. In my opinion in this case, in all humility, I do not think so. 


MR. LAUGHLIN: That is all. 
MR. ALTSHULER: I have no further questions. 
THE COURT: You may step down. 
MR. LAUGHLIN: May the doctor be excused? 
THE COURT: The doctor may be excused. 
(Witness excused. ) 
Thereupon 
SAMUEL ROSENFIELD 
was called as a witness by the petitioner, and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. Mr. Rosenfield, you must keep your voice up because this is 
a big courtroom. State your fullname. A. Samuel Rosenfield. 
Q. Where do you live? A. 7122 Ninth Street, Northwest. 
13 Q. Are you the father of Milton? A. Yes, sir. 
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Q. Now, will you tell His Honor something of Milton's early life, 
sir? | 

THE COURT: I think you had better proceed by specifi questions. 

MR. LAUGHLIN: All right. 

BY MR. LAUGHLIN: 3 

Q. Mr. Rosenfield, let me ask you this. Did you visit your son 
when he was at St. Elizabeths? A. Yes. ! 

Q. How many times would you say? A. Almost every week or 
once in two weeks. : 

Q. What can you tell us about his condition when he first was sent 
to St. Elizabeths Hospital, sir? A. The condition -- I could tell you 
that I don't recognize that man. I think St. Elizabeths is a wonderful 
place; it made a wonderful man out of him; I don't recognize the same 
man; it isn't the same, silent, quiet, and looking — -- it isn't 
the same man he used to be. ) 

Q. Is it your opinion that he was cured at St. Elizabeths ? A. Yes, 


Q. Asa result of the treatment? A. Yes, i 


Q. And based, sir, on your association with your son up to the 


time he was committed to St. Elizabeths Hospital, and having seen him 
since he has been conditionally released, have you observed any strange 
mannerisms? A. NO, sir. 

Q. Any unusual behavior? A. No, sir. 

Q. In your opinion is he allright now? A. He is absolutely all 
right, in my opinion. | 

Q. In your opinion is he dangerous to himself or rie others ? 
A. No, sir. | 

Q. In other words, in your opinion he could find aE tayuen and 
keep it? A. Yes, sir. 

Q. And would he be, in your opinion, not likely to get into more 
trouble ? A. That is right. 

MR. LAUGHLIN: You may examine. 
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CROSS EXAMINATION 
BY MR. ALTSHULER: 
Q. If he were released would he come home to live with you? 
A. Yes, sir. 
15 Q. You would take care of him? A. Yes, sir. 
MR. ALTSHULER: I have no further questions. 
BY THE COURT: 
Q. How oldis your son? A. He is 33. 
Q. Well, now, before he was committed was he working? A. 
Since he is out from the hospital ? 
Q. No. Before he was arrested on these charges, was he work- 
ing? A. He worked a week and then loafed months and didn't work. 
Q. Why not? A. I don't know. He was upset, always nervous. 
Q. And for how many years did that continue? A. That is since 
I know him, since he was five years old. 
Q. And he was living with you? A. Yes, sir. 
Q. At the time he was arrested? A. No, sir. 
Q. Where was he living? A. He was living with his wife and 


Q. Oh, he is married? A. Yes, sir. 
16 Q. How much schooling has he had? A. Just public school. 

Q. You didn't send him to high school? A, I sent him but he 
wouldn't go, he wouldn't do it. 

Q. Did he go to work then instead of going to high school ? 
A. He didn't work. Most of the time he spent was in the streets. 

Q. Why didn't you discipline him? Wasn't that your job? 
A. It was my job and I tried my utmost. He used to disappear for 
months and I didn't know where he was. After months I would find him 
sleeping in a park somewhere and then I would bring him home and he 
would be home a week or two and out again. 

Q. When was he married? A, About eight years ago. 

Q. Well, after he got married of course he moved away from 
you. A. Yes, sir. 


23 : 
Q. Then did he go to work? A. He worked for a while, yes. 
Q. Who supported his wife if he didn't work?’ A. He worked for 
a while and supported her, and then all of a sudden I _ he went off 


his mind entirely. 
Q. So you say that he has been in an unstable state since he was 
17 five years old. A. Yes, sir. ! 

Q. Was he in trouble with the Juvenile Court? A. Yes, sir, 
many times. 

Q. Is he an only child? A. Yes. 

Q. Have you other children? A. I got another daughter. 

Q. And you had no trouble with her? A. No, sir. She is happily 
married. : 
REDIRECT EXAMINATION 
BY MR, LAUGHLIN: 

Q. You said that you sent him to high school and he wouldn't go. 
A. Yes. | 

Q. In other words you spared the rod? A, Yes. 

THE COURT: Apparently he did -- that is one of the troubles in 
this generation that people don't believe in the —— of the Bible -- 
spare the rod and spoil the child. 

BY MR. LAUGHLIN: 

Q. In other words you did not discipline him 2 A. I tried my 
utmost to do it. , 

Q. You didn't have a strap? A. Sometimes, yes, I did. 

18 Q. Let me ask you this -- it might assist His Honor. Were there 
some differences between you and his mother, I mean? A. Yes, sir. 

Q. In other words, it was a broken home? A, Yes, sir. 

Q. In your opinion did that contribute anything to his -- 

A. (Interposing) It could have. | 
BY THE COURT: 

Q. Dol understand you and your wife separated? A. Yes, sir. 

Q. Did the boy stay with you or go with his mother ? A. He went 
to a home which I paid for. | 
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Q. Iam not interested in who paid for it, but who was he living 
with? A. With strange people. 
Q. Neither with you nor with her? A. No. 
THE COURT: Any other questions ? 
MR. ALTSHULER: No further questions. 
(Witness excused. ) 
Thereupon 
MILTON THEODORE ROSENFIELD, 
the petitioner, being first duly sworn, was examined and testified as 
follows: 
19 DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. Keep your voice up. State your fullname. A. Milton 
Theodore Rosenfield. 
Q. Howoldare you? A. 33. 
Q. There has been testimony here -- was there a time you were 
married, sir? A. Yes. 
Q. Where and when were you married? A. I was married July 
17, 1947. | 
Q. And was there a child or children born of that marriage? 
A. Two children. 
Q. Where are they now? A. They are with the mother. 
Q. And where is the mother? A. It is unknown. I don't know. 
Q. Do you recall, sir, that there was a time that you were sent 
' to St. Elizabeths Hospital? A. I do. 
Q. And did you receive treatment out there? A. Yes. 
Q. Over what period of time? A. Over a period of three and 
ahalf years. 
20 Q. When were you conditionally released, sir? A. Approxi- 
| mately seven months ago I was allowed to return to the home of my 
_ father while still in the custody of St. Elizabeths Hospital. 
Q. Do you have opportunity for employment, sir? A. I do. 


a. }» ~. -& 
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25 | 
Q. And where do you intend to work? A. At the present time 
my sister is the owner and proprietor of a restaurant and I have been 
working along with her in the culinary department of the restaurant. 
BY THE COURT: | 
You are working there now? A. Yes, sir. 
What is the name of the restaurant? A. The Raven. 
Where is it? A. 3125 Mount Pleasant Street, Northwest. 
What do you do? A, Iam training in the kitchen. 
You are learning to be acook? A. Yes, and the ordering 
of food. : 


Q. And in what capacity is your sister employed there? A. She 


is the proprietor. 
BY MR. LAUGHLIN: : 
Q. Can you tell His Honor something about the treatment you re- 
21 ceived at St. Elizabeth's hospital? A. Yes. _ 
Q. Will you tell His Honor something about the treatment that 
you received at St. Elizabeths Hospital? A. Yes, it is one of the things 
I like to talk about. | 
While I was there I was very fortunate in the fact that I received 
treatment that is referred to as individual psycho-therapy or psychoanaly- 
sis and in that period I spent many hundreds of hours working along with 
Dr. Genevieve McEldowney, and very fortunately she took an interest in 
me when I first arrived there, and through her diligent efforts over this 
long period of three and a half years there were many hundreds of hours 
of work with the psychiatrist and in that interim I found out many things 
about myself that I wasn't aware of previous to the time of my going to 
St. Elizabeths, things that had been troubling me all my life, pre ssure 
I had felt without awareness of the things that motivated impulsive acts 
that led me into a good many difficulties with my wife and family and 
neighbors and created so much hard feelings and ill will that life had 
been pretty miserable up until now; and as the before-and-after picture 
goes I feel very sorry for the person I was, and very happy to be me now. 
Q. And you feel you can maintain employment and support yourself ? 





26 
22 A. There is no question of that. 

Q. Do you feel you are able to keep out of difficulty and trouble ? 
A. Absolutely, yes. 

Q. And do you recall the proceedings in Judge Letts court? 

A. Ido, yes. It is one of the things that exists now that didn't exist 
before when I continuously had gotten into trouble with the Juvenile Court 
and I was just a thorn in everybody's side, as a result of therapy and the 
things that kept me a troubled child and a troubled teenager, those 
presently have been removed and I have a better understanding of my- 
self and the people I live with. 

BY THE COURT: 

Q. What do you understand to be the meaning of the word 
"pressure?" A, WhenI refer to pressure, Your Honor, I think itis a 
feeling situation that existed within myself, that was a blind following, 
it was with an impulsive action of saying what I felt I had to say or doing 
what I felt I had to do without being able to think clearly or ratioally 
about the results of what I was doing or saying. 

MR. LAUGHLIN: You may examine. 

MR. ALTSHULER: I have no questions, Your Honor. 

THE COURT: The Court is going to ask, unless there is objec- 
tion, the Court is going to ask this witness a few questions concerning 
the criminal charges. 

MR. LAUGHLIN: Oh, I want you to. 

THE COURT: With the understanding that anything he says is 
not to be used against him or referred to in .any way, directly or in- 
directly, in any criminal proceeding. 

MR. LAUGHLIN: Surely. I have told him to answer all that 


fully, Your Honor, so there is no objection to that. 
| BY THE COURT: 

Q. You were charged back in 1953 with breaking into four dif- 
ferent people’s homes. You were tried on one of them. A. Excuse me. 
I was tried on all four. 

Q. You were tried on all four? A. Yes. 
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MR. LAUGHLIN: I think we agreed to consolidation, Your Honor; 
that is my recollection. My recollection is we agreed to consolidate them. 
THE COURT: Very well. 3 
BY THE COURT: 
Q. You were found not guilty on the ground of insanity, which 


means that the jury was of the opinion that you committed these acts but 


were not mentally responsible for them. : 

Do you want to give an explanation as to how a young man such as 
you would go into people's homes and steal? Have you any explanation 
for that? A. I think I have. 

24 Q. I would be glad to hear it if you care to athe it. A, All 
right. I guess it has to go back a ways, if the Court has the time. 

At the time of my birth, when I was an infant -- this is going 
back pretty far -- my parents were divorced at that time and I was placed 
in various foster homes for a period of three months in one home, and 
four months in another, and six months in another, until I was about nine 
years of age; I had never lived with either parent, “ this was in Detroit, 
Michigan. 

At the age of nine my parents remarried and at that time they took 
me to live with them and they migrated to Washington. 

Q. What is your father's occupation? A. He is retired. 

Q. What was it? A. At that time he was a laundry driver. Those 
were pretty hard times back then from what I understand; I don't remember 
them too clearly. ! 

But truthfully there was quite a bit of false thinking that I developed 
at that period of time that I was rejected by my parents; that I wasn't 
wanted, and I developed an inner feeling of hostility toward everyone with- 
out being aware of it. I was afraid to show hostility toward people for 

25 fear I would be placed in another foster home, so that was re- 
tained in myself, and I would feel aggressive toward people, especially 
people who had happy homes I was very hostile toward them because I felt 
I was being cheated by the world in general. : 
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As I grew up this feeling became more and more forced inside 
and still I was without the awareness that it existed and I became more 
hostile, incorrigible, and hard to manage. And this housebreaking was 
just that sort of thing, on impulse, without being able to think clearly 
that the community was being interfered with, that I was doing other 
people harm; I only felt I had to do what came to mind and that was des- 
troy people's homes and their feeling of solidity within a family group, 
and walking down the street if I saw a house that particularly looked like 
it might be a happy home that was the home I attacked, and I virtually 
tore it asunder, everything, from breaking mirrors and smashing pic- 
tures and grabbling little items that I would assume would be of senti- 
mental value and just making a shambles of the place, and this was the 
feeling of relief that I got from the pressure that I have mentioned be- 
fore. 

BY THE COURT: 

Q. But you actually broke into houses? A. Yes. 

Q. What caused you to do that? A. This is what I was just ex- 

plaining. This was the impulsive act that without being able to 
think about the right thing to do and the wrong thing to do, it was just an 
urgent feeling that I had to do it. 

REDIRECT EXAMINATION 
BY MR. LAUGHLIN: 


Q. You realize now that was wrong, don't you? A. I think I do, 


yes, sir. 

Q. And you wouldn't do anything like that in the future? A. There 
is no reason to. 

THE COURT: You haven't answered your counsel's question. 

THE WITNESS: No, I won't do anything like that in the future. 

BY MR. LAUGHLIN: 

Q. And in the hearing before Judge Letts you feel you were well 
represented, do you? A. Absolutely; I sure do. 

MR. LAUGHLIN: You may step down. 

(Witness excused. ) 
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MR. LAUGHLIN: Your Honor, Doctor Cushard -- I think I 
would have a right to call the doctor from St. Elizabeths; I think he does 
have the records; I think they would be of some help. : 

THE COURT: Oh, yes. Is the doctor here in the courtroom now? 

27 MR. ALTSHULER: The doctor is here, yes. 

THE COURT: I don't think this certificate complies with the 
statute. The statute provides that the Superintendent must certify that 
the person has recovered his sanity. This certificate says, "We, there- 
fore, certify that Milton T. Rosenfield has recovered sufficiently. " 
That is very guarded language. It indicates he has not recovered his 
sanity entirely. And I call counsel's attention to that. Doctors have to 
use the legal terms of the statute. | 

MR. ALTSHULER: May I ask Your Honor if there is a statement 
in there that he is no longer suffering from any psychosis ? 

THE COURT: Yes. The concluding paragraph reads as follows: 

"We, therefore, certify that Milton T. Rosenfield has 
recovered sufficiently, so as not to be dangerous to himself or 
to others within the reasonable future, and we respectfully 
recommend that an order for unconditional release be issued." 

But the statute requires that the certificate certify to two things: (1) 
That the person has recovered his sanity; (2) that in the opinion such 


person will not in the reasonable future be dangerous to himself or 


others. This certificate complies with the second requirement. It does 
not comply with the first. And that is not just to quibble on words, but I 

28 think that is a substantial difference, because to say that a per- 
son has recovered sufficiently doesn't say he has recovered completely, 
and the statute - requires a certificate that the person has recovered his 
sanity. 

I call your attention to that so that you may think about it. It 
may be that Dr. Overholser, who is a very careful and cautious man, is 
not willing to certify that he has recovered entirely, or it may be an in- 
advertence. | . 

MR. LAUGHLIN: In my opinion it is an inadvertence. 1 I think it 
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should comply with the statute. 

THE COURT: But doctors are just as bound by law as anybody 
else. | 

MR. LAUGHLIN: I think there should be an amended one with 
those additional words. 

THE COURT: If they are willing to do it, yes. 

Thereupon 

DR. MORRIS M. PLATKIN 
was called as a witness by the petitioner, and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. Will you state your full name? A. Morris M. Platkin. 
: Q. And your occupation or profession? A. I am a physician on 
29 the staff at St. Elizabeths Hospital. 
| Q. And have you brought certain records ? 
THE COURT: Are you also a phychiatrist? 
THE WITNESS: I am a resident psychiatrist which means I am 
in the process of formal training which I am about to complete. 
BY MR. LAUGHLIN: 

Q. Have you produced here in court records of Milton T. Rosen- 
field, the patient here? A. I have not produced them; I have them with 
me. 

THE COURT: You have them with you? 

THE WITNESS: I found it necessary to acquaint myself with the 
record. These are not officially brought here? 

THE COURT: Yes, they are. 

THE WITNESS: May I amend that statement and say that I have 
some personal notes. : 

THE COURT: Very well. . 

BY MR. LAUGHLIN: ’ 

Q. Doctor, first let me ask you this. Did you personally treat | 

or supervise Milton Rosenfield, the petitioner, while he was at St. 
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Elizabeths Hospital? A. No, sir, I had no personal professional con- 
tact with Mr. Rosenfield. 
30 Q. You asked His Honor something about some ‘notes you had. 
A. Yes, sir. | 
Q. What are those? A, These notes are a a resume of 
his hospitalization at St. Elizabeths. ! 
THE COURT: You mean it is your own resume or is it the 
hospital's resume ? ! 
THE WITNESS: It is the hospital's resume. | 
THE COURT: In other words, it is a hospital record. 
THE WITNESS: Itis not. These are not hospital records; these 
are personal notes. 
THE COURT: I want to be sure I understand you. Are these 
notes that you made from the hospital records ? 
THE WITNESS: They are abstracts for my personal use but they 
do not become part of the hospital record. 
THE COURT: In other words the paper you have with you is not 
a part of the hospital records? 
THE WITNESS: No, sir. 
THE COURT: You read the hospital records and you made this 
resume for yourself. 
THE WITNESS: Yes, sir. 
MR. LAUGHLIN: I submit that he be permitted to give us that 
resume, because I think it is derived from the hospital records. 
31 THE COURT: It all depends on whether it is official or not. 
Actually of course there is objection that the resume is not admissible. 
MR. ALTSHULER: I would have no objection. 
THE COURT: I think you should have brought the records with 
you, Doctor. | 
BY MR. LAUGHLIN: | 
Q. Then, Doctor, can you give us that resume. A. Mr. 
Rosenfield was admitted under Public Law 313 after having been ac- 
quitted by reason of insanity, by a jury, here in the District, December 
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7, 1956. He was admitted on December 7, 1956. At admission con- 
ference on January 7, 1957, certain observations were made and at that 
time a diagnosis was formulated of schizophrenic reaction, chronic un- 
differentiated type, in remission. 

On first coming to the hospital Mr. Rosenfield indicated he was 
glad to be back and he realized he could benefit from the hospital and 
was eager to take advantage of its facilities. He did not express any 

eagerness to get out but wanted to derive whatever benefit he could from 
the hospital. 

When he appeared at the admission conference in January the 
impression was left that he had improved to a point where he was able 
to be sent to a better ward where supervision was lighter and therefore 

32 he didn't get quite the amount of supervision he had previously 
received. 

In March, 1957, he was then allowed privilege on the grounds, 
unaccompanied. 

| In April, 1957, he received approval for visits under a condi- 
tional release order. And at that time he was allowed to visit at home 
with his parents. 

In the latter part of June, 1957, he went on trial visit, which 

‘means living out of the hospital entirely with the concurrence of a 
conditional release order from the District Court. Since that time he 
has been living outside of the hospital although coming back periodi- 
cally to the hospital reporting for interviews with various members of 
the staff. 

He had been receiving individual therapy until relatively recently 
when it was discontinued by mutual assent between Mr. Rosenfield and 
the physician. And he had shown no further evidence of any mental 





symptoms, and since he has been making what appears to be a satis- 
factory adjustment outside of the hospital it wasfelt that he should be , 
discharged from the hospital as per the letter just referred to. X 
Q. In other words, Doctor, in your opinion he has no mental | 

illness at this time? A. I must qualify that by saying that my contact 
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with Mr. Rosenfield has been so meager that any judgtnents I make are 
33 based on the record rather than on my contact with the patient. 
BY THE COURT: | 
Q. Do you care to express an opinion based on the record? 
A. My opinion is that he does not show any mental symptoms at the 
present time. 
Q. You say he doesn't show any mental symptoms, but is it not 
- 4 a fact there are many insane persons who on a particular day might not 
display any symptoms of an illness and yet a few days later may? Have 
you any opinion whether he is sick or well, in other words ? A. Your 
Honor, I find myself in a difficult position because I dqn't like to make 
a diagnosis. 
THE COURT: Well, when will Dr. Cushard be! back? 
THE WITNESS: Tomorrow, sir. 
MR. LAUGHLIN: Could I ask one more question ? 
THE COURT: Surely. 
BY MR. LAUGHLIN: 
Q. Doctor, in your opinion, has the petitioner recovered his 
sanity? A. I can't say this, again, for the same qualifying reasons, sir. 
THE COURT: That would have to be certified by Dr. Overholser. 
34 MR. LAUGHLIN: I wanted to find out whether he had read the 
statute. : 
THE COURT: Apparently he didn't prepare this certificate. 
THE WITNESS: No, sir. It is over Dr. Overholser's signature. 
MR. LAUGHLIN: If we show it to you could you tell by the sym- 
bols on it? 
THE WITNESS: It may be. 
THE COURT: In many Government agencies the initials are put 
on the carbon copy. I used to disagree with that practice because it 
“| made it more difficult to ascertain who the writer of the letter was. 
MR. LAUGHLIN: That is all. 
MR. ALTSHULER: I have no questions. : 
THE COURT: I think I would like to have Dr. Cushard here, and 
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for that purpose I would like to continue this hearing until tomorrow 
morning. I will take this up as the first matter at the opening of court. 

Does either side wish to ask Dr. Platkin any more questions? 

MR. LAUGHLIN: I have no more questions. 

MR. ALTSHULER: No, Your Honor. 

THE COURT: Then he can be excused. 

MR. LAUGHLIN: It may be well if I can make this suggestion, 

35 that when Dr. Cushard comes tomorrow if Dr. Platkin would 
suggest to him to bring the records too. 

THE COURT: I think perhaps you might suggest to Dr. Cushard 
that he bring the official file, and will you arrange to have Dr. Cushard 
here, Mr. Altshuler? 

MR. ALTSHULER: I certainly will. 

THE COURT: That will be your responsibility, and ask him to 
bring the file as well. 

MR. LAUGHLIN: Then'I will need no other witnesses except the 
petitioner. 

THE COURT: You don't need to bring them back. 

And you have no other witnesses ? 

MR. LAUGHLIN: I have no other witnesses. 

THE COURT: And you have no witnesses? 

MR. ALTSHULER: No, Your Honor. 

THE COURT: All we have left is to hear Dr. Cushard. Then we 
will recess this case until tomorrow morning. 

MR. LAUGHLIN: I wonder if Mr. Altshuler during the after- 
noon could have contact with Dr. Cushard, whether he might amend 
the certificate to comply with the statute. 

MR. ALTSHULER: I shall. — 

THE COURT: I am inclined to hold that certificate is not sufficient. 

You see, these are very important matters because Congress 
enacted this statute for the purpose of preventing easy releases of 

36 persons who had been convicted of a crime, and it put certain precise 
limitations and I think they have to be complied with. | 
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You know, in England they do it differently. If a person is con- 
victed on the ground of insanity, I think the verdict there is "Guilty but 
insane" -- he is committed to a mental hospital during Her Majesty's 


pleasure, and my understanding is that the practice is not to release 
people of that sort until they have been in the hospital at least as long a 
time as the sentence would have been if they had been sent to prison, and 
that is why the defense of insanity is very rarely pleaded in England. 
* * cd * 

38 MR. LAUGHLIN: Your Honor, as Your Honor recalls, all 
testimony was concluded in this case with the exception of Dr. Cushard. 
I understand that Dr. Cushard is engaged in the Circuit Court in Mary- 
land; it is at Towson, Maryland. I understand there is quite a noted 
murder case going on. It seems this man who was very prominent 
killed his wife. She had $800, 000 and she had willed it to him and he is 
being tried, and I understand the defense is not ee by reason of in- 
sanity. : 

I am told that another doctor from St. ew who has per- 

sonal knowledge of this case is here. | 

THE COURT: Why ddn't you have Dr. Cushard? 

MR. ALTSHULER: I have Dr. Cody here, Your Honor, who also 
is personally acquainted with this case and is competent to testify. 

THE COURT: Why didn't you have Dr. Cushard? 

MR. ALTSHULER: He was under subpoena as a witness in this 
murder case. 

THE COURT: Yes, but he didn't have to be there all day. 

MR. ALTSHULER: He was there yesterday and he said he would 
probably be tied up. I didn't speak to him; he hasn’ t come back to 
Washington. : 

39 THE COURT: Oh, very well. Suppose you call Dr. Cody. 
es Thereupon 
DR. WILLIAM J. T. CODY 


was called as a witness by the petitioner, and iia first duly sworn, was 
examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. Doctor, will you state your full name, sir? A. Dr. William 
J. T. Cody. 
Q. And what is your profession, sir? A. Iam a doctor of 


medicine, specializing in the practice of psychiatry. 

THE COURT: Doctor, if you don't mind, this is not an office 
conference; this is a big court room. Speak a little slower and more 
distinctly and louder. 

BY MR. LAUGHLIN: 
Q. Are you connected with St. Elizabeths Hospital? A. Yes, 


Iam. 
Q. How long have you been connected with them? A. Since June, 
1956. 
MR. LAUGHLIN: Your Honor, I am assuming that the U. S. 
Attorney -- 
THE COURT: How long have you been a psychiatrist ? 
40 THE WITNESS: For about five years, Your Honor. 


THE COURT: What is your position at St. Elizabeths Hospital? 

THE WITNESS: I am the Assistant Chief of the West Side Psy- 
chiatric Service. 

THE COURT: What is the West Side Psychiatric Service? I don't 

_ know what the difference is in north, east, west, or south service. 

THE WITNESS: The West Side Psychiatric Service is a 600-bed 
service which includes the maximum security division of the hospital, 
Howard Hall. 

THE COURT: In other words, that is where all the criminally 
insane are sent? | 

THE WITNESS: Yes. 

THE COURT: Is that where what is known as Howard Hall is - 
located ? 

| THE WITNESS: Howard Hall is part of the service. It has 200 
‘beds. Dr. Cushard is the chief and I am the assistant chief. 
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THE COURT: I think the doctor is highly cualifed. 

MR. LAUGHLIN: Thank you. 

BY MR. LAUGHLIN: : 

Q. Have you had some personal supervision over the petitioner, 
Mr. Milton Rosenfield while he was at, St. Elizabeths | Hospital ? A. Yes, 

41 I have. 

Q. Over what period of time, sir, did you = in him ? 

A. From December , 1956, when he was readmitted at the hospital 
until the present time. 

Q. Doctor, can you give us your opinion now as 5 to his present 
mental condition? A. I believe at the present time that Mr. Rosenfield 
has recovered his sanity. | 

Q. In your opinion, is he dangerous to himself or to others ? 

A. No, I do not believe he is. ! 

Q. And in your opinion could he maintain employment and support 
himself? A. I believe so, yes. | 

MR. LAUGHLIN: Your Honor, that is all. 

THE COURT: Any cross examination, Mr. Altshuler ? 

MR. ALTSHULER: No, Your Honor. ! 

BY THE COURT: ! 

Q. How long since the petitioner recovered his Sanity? How long 
a period has elapsed since he has recovered his sanity, in your opinion, 
if you can answer that? A. Well, I would say, Your Honor, that when 
Mr. Rosenfield was readmitted to the hospital approximately a year ago 
at that time he showed a few symptoms such as being quite suspicious of 

42 things; a little shaky in his reasoning and his adjustment. This 
gradually improved. I would say for the last six a he has been in 
very good condition. : 

Q. You say in very good condition, in normal condition or in an 
improved condition? "Good", you see, is an ambiguous term. A, I 
would say normal condition, Your Honor. i 

Q. When was he released on parole? A. “Your Honor means 
from the hospital into the city? i 
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Q. Yes. A. Not from the ward onto the grounds ? 

Q. Oh, no. A. This was April 19, 1957. 

Q. He has been out since April? A. Yes, pursuant to a condi- 
tional release order from the Court. 

Q. When did he recover his sanity? Was it before or after that? 
A. I would say at about that time, Your Honor. We felt that in March 
he was still not quite well enough to leave. However, one month later 
we felt he had been progressed to the point where he could be tried on 
home visits. 

Q. Isn't it dangerous to release on parole a criminally insane 
until he has been normal for some time, until you are sure that he is 
normal? A. Your Honor, we of course had had experience with him 

43 when he was there before. _ I did not because I did not know him 
at the time of his first admission; I came to that service subsequent to 
his first discharge from the hospital back to court, but other physicians, 
and I have read his folder, knew his case very well during his first ad- 
mission. When he returned to the hospital we took up with his previous 
experience in our observation and work with him and saw he was gradual- 
ly progressing; that there was no major relapses. 
| At the time of their decision in March to oppose granting a writ of 
habeas corpus, we felt he was almost but not quite ready to leave. 

Q. Can you express an opinion on this question: Is he in a period 
of remission, as I believe is the technical term, or is it a permanent 
cure? A. Well, Your Honor, I don't know as we can ever Say in 
medicine that any cure is permanent. There is always a possibility of 
that kind of weakness appearing again in any individual. 

I would say this, Your Honor, that I think we could say he has 
recovered and made a very complete recovery from a major mental ill- 
ness. 

Q. Did you draft the certificate signed by Dr. Overholser in this 
case? A. What is the date of that letter, Your Honor? 

44 Q. November 29th. A. No. I was away from the hospital at 
that time. 
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THE COURT: Have you taken up the question of the mental certifi- 
cate? : 

MR. ALTSHULER: Yes, I did, Your Honor. 

THE COURT: And with what result? 

MR. ALTSHULER: I spoke to Dr. Cody this morning. He arrived 
back in town early this morning. And I was awaiting word from St. 
Elizabeth's telling Dr. Cushard to appear this morning. : The word this 

' morning was that Dr. Cushard had not come back to town yesterday at 
all, and I spoke to Dr. Cody and told him the problem you were facing 
and he told me when he came down to court they are prepared to submit 
an amended certificate from the Superintendent of St. Elizabeths. 

THE COURT: How soon will that be? : 

THE WITNESS: That can be done today, Your Honor. 

THE COURT: Suppose you deliver that to me personally. 

: MR. ALTSHULER: Certainly, Your Honor. 

| THE COURT: You understand that your certificate says that he 
has recovered sufficiently, which might mean he is only partially recover- 
ed; but the statute requires a certificate that he has recovered his sanity, 
which is an entirely different thing. This is just not ' matter of seman- 
tics; this is a different meaning. ! 
45 Would you say Rosenfield has any psychosis at this time? 

THE WITNESS: No, I don't believe he has any. | 

_ THE COURT: Has he any neurosis? : 

THE WITNESS: Not that Iam aware of. : 

THE COURT: Well, in your opinion has he any neurosis ? 

THE WITNESS: No. ! 

THE COURT: Does he have a sociopathic at eae 

THE WITNESS: No, he does not. : 

THE COURT: In passing I might ask you, what is your view as to 

“ whether a sociopathic personality is a disease or defect or not? 

THE WITNESS: Your Honor, I believe that a sociopathic personali- 
ty does have a mental disorder or disease. I think that this is a condi- 
tion which starts very early in life; that the end result of this developmental 





& 
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defect is a blighting of the personality so that rather than an illness or 
disorder we might think of it as a defect, not a mental defect because 
the average sociopathic personality is usually an average I.Q. so I 
suppose he would have, if we think of it as an emotional defect or some- 
thing missing which is a part of the individual's emotional makeup, and I am 
am referring particularly here in the sense of something missing to the 
sense of responsibility, moral obligation, moral conviction, and so on 
that most average people have in one degree or another, so in that sense 
46 I would think of it, yes. 
THE COURT: Not in that sense or in any particular sense. You 
know in law we have to deal definitely with matters. Everything has to 
be black or white and not gray, just as you do in mathematics when you 
are dealing, say, with geometry. My question is, is the state of beinga 
sociopathic personality a mental disease, in your opinion? | 
THE WITNESS: Well, Your Honor, this is a difficult question to ‘ 
answer because different people use the word "disease" in different ways. 
THE COURT: I know, but we try people on the basis of whether 
they have disease or not and we dispose of their lives and liberty and so 
there can be only one definition of the word "disease." 
THE WITNESS: Even in medicine, Your Honor, there is question 
among doctors as to just what constitutes a disease. 
THE COURT: I am asking your opinion. 
THE WITNESS: I understand. a 
THE COURT: I am not asking the opinion of the staff because you 
are under oath to testify for yourself. 
THE WITNESS: I believe myself that it is a mental disease. 


THE COURT: Very well. Did you want to add something? 
47 THE WITNESS: Yes, I would like to add, if it is pertinent, the 
question of whether or not the activities of a sociopathic personality are 
| a product of the mental disease -- if this is pertinent -- 7 
THE COURT: Oh, that is a different matter because not every 
activity of an insane person even is the product of his insanity. " 


THE WITNESS: Exactly. 
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THE COURT: Iam only taking the major premise as to whether 
it is a mental disease. | 

THE WITNESS: I think these sociopathic personalities deviate 
from the normal to a much greater than degree than the average person 
who himself deviates. 

THE COURT: So you would say that they have a | mental disease. 

THE WITNESS: Yes. 

THE COURT: But they are not commitable, are » they? 

THE WITNESS: Not under the present statutes, no. 

THE COURT: Hasn't it been the practice of the members of the 
staff of St. Elizabeth's Hospital until about two weeks ago to testify that 
sociopathic personality is not a disease? | 

THE WITNESS: That is correct, Your Honor, and there was a 
reason for that attitude. 
THE COURT: And what was the reason? : 

48 THE WITNESS: Doctors themselves have differing opinions -about 
this concept, and there was concern on the part of the staff that juries 
would perhaps equate mental disease with insanity. ! 

THE COURT: Well, that is not only juries but judges too. We 
consider a mental disease a euphemistic term for insanity. We don't 
use the term "insane" in order to spare people's feelings, but we say he 





has a mental disease, which is the same thing in our conception. 

THE WITNESS: But as Your Honor knows, insanity is primarily a 
legal term, and mental disease is a medical term. | 

THE COURT: When doctors testify -- that isn't true only of 
psychiatrists, it is true of all doctors -- when engineers testify they 
have to testify in layman's language and not in the jargon of their own 
science, just as when a lawyer is trying to explain a legal concept to a 
layman, even an educated layman, he wouldn't use legal terms, he ad- 
justs himself to the language of his audience. 

THE WITNESS: That is true, but I don't think mental illness or 
mental disease is a particularly difficult term for the lay person to 
understand, and I think it really clarifies this issue of what is insanity 
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even a little bit more. 

THE COURT: So it is a fact that until about a couple of weeks ago 

49 members of the staff of St. Elizabeths Hospital were in the practice 
of testifying that sociopathic personality is not a disease. 

THE WITNESS: Your Honor, we said this man's condition on 
discharge was without mental disorder and that his diagnosis is socio- 
pathic personality. 

THE COURT: No, the question was asked in court, and I have 
asked it myself of members of your staff, whether being a sociopathic 
personality is or is not a disease, and the answer has always been No, 
has it not? 

THE WITNESS: Yes. 

THE COURT: Is the answer going to be changed? 

THE WITNESS: Yes. 

THE COURT: You mean all members of the staff have to testify 
the same way? 

THE WITNESS: Those staff members who do not hold that it is a 
mental disease won't, if they can avoid it, testify. They prefer if they 
have to come down to express their personal belief and not the hospital's, 

THE COURT: Witnesses always testify for themselves and not for 
an official body to which that person belongs, Dr. Cody. 

THE WITNESS: Yes, sir. 

THE COURT: They take a personal oath. 

THE WITNESS: Yes, sir. 

50 THE COURT: What will happen to a member of the staff of the 
hospital who adheres to the view that sociopathic personality is not a 
disease ? 

THE WWITNESS: I imagine he would make it clear to the Court 


that he was disagreeing with the hospital records, that this was a 
personal concept of what a sociopathic personality is. 


THE COURT: Doctor, do you think it is conducive to confidence 
in psychiatry, a profession which I personally admire, to have an official 
change like that about what the testimony is going to be? 





43 | 
THE WITNESS: I think it is a step forward, Your Honor, really. 
THE COURT: Up to and including one Friday afternoon they used 
to testify it was not a disease, and beginning the following Monday morn- 
ing they start testifying that it is, so what is the layman going to think? 
Well, I have no further questions. | 
MR. LAUGHLIN: Of course, Your Honor, it may well be that is 
why the Court of Appeals is so confused. i 
THE COURT: That may be the reason. ! 
Thank you, Doctor, I hope I haven't embarrassed you. 
THE WITNESS: It has been very enjoyable. : 
MR. LAUGHLIN: I think the doctor knows his subject. 
THE WITNESS: I am glad we had a chance to talk it over. 
51 (Witness excused. ) 1 
MR. LAUGHLIN: I would like to call your attention to the doctor's 
testimony in response to a question, he said he had — his sanity. 
That is in accord with the statute. | 
THE COURT: Yes, I noticed you asked the statutory question. 
MR. LAUGHLIN: That concludes our testimony. 
THE COURT: Have you anything to offer? 
MR. ALTSHULER: No. 
THE COURT: Iam going to take this under advisement and state 
my views in writing, but anyway I have to wait for the certificate. 


* * * * : * 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Under Title 24, District of Columbia Code § 301 (e), must 
the District Court accept, pro forma, a properly drawn cer- 
tificate of the Superintendent of St. Elizabeth’s recommend- 
ing unconditional release of a person hospitalized by reason of 
a jury verdict of not guilty by reason of insanity? 

2. If a hearing is ordered by the Court, must it accept the 
conclusions rendered by psychiatrists, recommending uncondi- 
tional release of the person hospitalized? 

3. Assuming, arguendo, that under the statute, the court 
must ordinarily grant an unconditional release to such a pa- 
tient when all the evidence presented is in favor of such 2 
release, does the record in this case disclose such clear and un- 
contradicted supporting evidence as to make mandatory such 
a ruling by the court? 
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DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in five (later consolidated) indict- 
ments with housebreaking and larceny. A verdict of not 
guilty by reason of insanity was rendered by a jury, and pur- 
suant to Title 24, D. C. C. (Supp. VI, 1951 Edition) § 301 (d) 
appellant was committed to St. Elizabeth’s Hospital, by order 
of the court filed December 7. 1956 (R. 57). On April 19, 
1957, appellant was granted a conditional release by the Dis- 
trist Court from his total hospitalization, pursuant to section 
(e) of the aforementioned statute (J. A. 4). On receiving his 
conditional release, appellant was allowed visits t » the home of 
his parents from April until June, 1957 (J. A. 32). In the 
latter part of June 1957, he began, and still continues to live 
entirely outside the hospital, reporting back periodically for 
interviews with members of St. Elizabeth’s staff (J. A. 32). 

Appellant, on November 13, 1957 filed in the District Court, 
a petition for writ of habeas corpus (Habeas Corpus No. 119- 
57), seeking his unconditional release from the hospital (J. A. 


(1) 


2 


1). On November 25, 1957, a return and answer was filed on 
behalf of appellee (J. A.3). While concluding that appellant 
had recovered from his psychosis, the return and answer also 
included a statement that appellant “is suffering from Schizo- 
phrenic Reaction * * *, but that since the petitioner’s read- 
mission to [the hospital] on December 7, 1956 the psychosis 
has been in remission”. (J. A. 3). Under authority .of sec- 
tion (e) of the statute, the District Court ordered that a hear- 
ing be held, and on December 2, 1957 the proceedings took place 
(J. A. 18). 

During the hearing, testimony was adduced that appellant, 
then thirty-three years of age, had been suffering a mental 
upset since the early age of five (J. A. 22). Two psychiatrists 
from St. Elizabeth’s testified as to whether the unconditional 
release should be granted. One stated, that he believed ap- 
pellant had recovered his sanity and would not be dangerous 
to himself or others in the reasonable future (J. A. 37). The 
other testified that his contact with appellant had been so 
meager that any judgment he might make could only be based 
on the hospital record (J. A. 32-33). Also testifying was a 
psychiatrist in private practice who had examined appellant 
on October 4, 8, 15, and 29 in 1957, for a total period of three 
hours (J. A. 18). This doctor, in reply to questions by the 
court, stated, that appellant, “may or may be not” in a period 
of remission (J. A. 19, 20); and further testified that he was 
unable to tell whether or not appellant has undergone a perma- 
nent cure or was still in a period of remission (J. A. 20). 

At the close of the hearing, the court took the matter under 
advisement (J. A. 43), and on December 13, 1957 the opinion 
of the court was filed (J. A. 5), the opinion concluding that 
“the matter is not yet ripe for the granting of an unconditional 
release” (J. A.13). This appeal followed. 


STATUTE INVOLVED 


Title 24, District of Columbia Code (Supp. VI, 1951 Edi- 
tion) § 301 (d) and (e) provide in pertinent part: 

. Commitment of persons of unsound mind to the Dis- 

trict of Columbia General Hospital—Certification to the 

Court—Acquattal by jury on grounds of insanity—Con- 


—— 
¢ 
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finement in a mental institution—Conditions for release 
after confinement—Conditional release—Expenses— 
Writ of habeas corpus Inconsistent provisions of Federal 
Statutes superseded—(d) If any person tried upon an 
indictment or information for an offense, or tried in 
the juvenile court of the District of Columbia for an 
offense, is acquitted solely on the ground that he was 
insane at the time of its commission, the court shall 
order such person to be confined in a hospital for the 
mentally ill. 

(e) Where any person has been confined in a hospital 
for the mentally ill pursuant to subsection (d) of this 
section, and the superintendent of such hospital certi- 
fied (1) that such person has recovered his sanity, (2) 
that. in the opinion of the superintendent, such person 
will not in the reasonable future be dangerous to him- 
self or others, and (3) in the opinion of the superin- 
tendent, the person is entitled to his unconditional re- 
release from the hospital. and such certificate is filed 
with the clerk of the court in which the person was tried. 
and 2 copy thereof served on the United States Attor- 
ney or the Corporation Counsel of the District of Colum- 
bia, whichever office prosecuted the accused, such 
certificate shall be sufficient to authorize the court to 
order the unconditional release of the person so confined 
from further hospitalization at the expiration of fifteen 
days from the time said certificate was filed and served 
as above; but the court in its discretion may, or upon 
objection of the United States or the District of Colum- 
bia shal], after due notice held a hearing at which evi- 
dence as to the mental condition of the person so 
confined may be submitted, including the testimony of 
one or more psychiatrists from said hospital. The court 
shall weigh the evidence and, if the court finds that 
such person has recovered his sanity and will not in 
the reasonable future be dangerous to himself or others, 
the court shall order such person unconditionally re- 
leased from further confinement in said hospital. If 
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the court does not so find, the court shall order such 
person returned to said hospital. 


SUMMARY OF ARGUMENT 


The statute does not require pro forma acceptance by the 
court, of the superintendent’s certificate recommending uncon- 
ditional release of a person hospitalized by reason of a jury 
verdict of not guilty by reason of insanity. 

When a hearing is ordered by the court, it need not accept 
the conclusions rendered by the psychiatrists recommending 
release of the person hospitalized, since Congress intended that 
the court should exercise an independent judgment of the 
matter, after hearing all the evidence. 

Assuming, arguendo, that under the statute, the court must 
ordinarily grant an unconditional release to such a patient 
when the evidence presented is in favor of such release, the 
record in the case does not disclose such clear and uncontra- 
dicted supporting evidence as to make mandatory such a 


ruling by the Court. 
ARGUMENT 


I. The statute does not require pro forma acceptance by the 
court of the superintendent’s certificate or the psychiatrists’ 
conclusions as to unconditional release 


Under section (e) of Title 24—301, a certification by the 
superintendent of St. Elizabeth’s Hospital, is sufficient to au- 
thorize the court to order the unconditional release of a person 
confined from further hospitalization. The certificate must 
meet the statutory demands which require that the superin- 
tendent certify, (1) that the person confined has recovered his 
sanity, (2) such person will not in the reasonable future be 
dangerous to himself or others, and (3) that in the opinion of 
the superintendent, the person is entitled to his unconditional 
release. In the present case, the original certificate filed did 
not meet the wording of the statute (J. A. 29, 30, 11), but 
apparently a later and proper certificate was filed (J. A. 11). 
It is clear, then, from the unambiguous wording of the statute, 
that so far as a release based upon certification of the superin- 
tendent is concerned, there must first exist some form of cer- 
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tification urging release, and second, that the certification must 
be in the terms of the statute. 

However, while a properly drawn certificate “shall be suf- 
ficient to authorize, the unconditional release of the person so 
confined” (emphasis supplied), it is not sufficient to make 
mandatory the court’s release of the patient. Rather, the 
statute provides that the court in its discretion may order and 
hold a hearing at which evidence of the mental condition of 
the patient may be submitted. If, faced with such an au- 
thorizing certificate, and subsequently, at the hearing, the oral 
testimony of ‘psychiatrists upon whose opinion the superin- 
tendent has necessarily based his opinion, the court is bound 
to a conclusion precisely the same as that arrived at in the 
certificate, and by the psychiatrists, the hearing would serve 
no useful purpose, and would constitute a mere pro forma ac- 
ceptance of the psychiatric evaluations in favor of uncondi- 
tional release. But such was not the intent of Congress in 
formulating the amended version of Title 24, section 301 in 
1955, and providing the court with discretion to order and hold 
a hearing. 

At the time the new legislation was being considered, there 
was submitted on June 22, 1955, a report from the Committee 
on the District of Columbia. H. R. Rep. No. 892, 84th Con- 
gress, Ist Session (1955). On page thirteen of that report. 
the following language is to be found: 


In the District of Columbia at the present time, a 
person who has been found not guilty of a crime solely 
by reason of insanity and committed to a mental hos- 
pital for treatment may be released from the hospital 
under either of two methods: 

1. By certificate of the superintendent of the hos- 
pital that the person has recovered, or, 

2. By a finding of the court, on a writ of habeas 
corpus, that the person is no longer insane. [Emphasis 
supplied. ] 


* * + + * 


It is the opinion of the Committee therefore, that 
once a person has been excused from his criminal act or 
acts by reason of insanity he be not thereafter released 
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into society until it is reasonably certain that the per- 
son has recovered his sanity and is no longer dangerous 
to himself or to others. Neither jurists nor psychia- 
trists are infallible in their judgment, nor, indeed, do 
either claim to be. The Committee believes, however, 
that the combined judgment of the court and the psy- 
chiatrists on this question would be better than either 
standing alone and would afford greater protection to 
the public. [Emphasis supplied.] 


The same language will be found in S. Rep. No. 1170, 84th 
Congress, 1st Session (1955), at page 13. 

It is clear from the foregoing that Congress did not intend 
&@ court to place mere pro forma approval on a certificate by 
the superintendent. urging unconditional release, even when 
drawn in strict conformity with the statute. It is no less clear 
that when a hearing has been ordered on the matter, the Court 
is not bound to accept the conclusions orally stated by the 
psychiatrists as to unconditional release, although all may 
urge it. 

Any interpretation of the statute which would, in effect, 
make mandatory upon the court a pro forma acceptance of 
the certificate, the conclusions drawn by the psychiatrists, or 
a combination of both would do violence to the very intent of 
Congress as manifested in the committee reports, and relegate 
the court to the position of a mere “rubber stamp”. If, as 
appellant urges, the court had to accept this evidence as con- 
trolling upon it, there could never be the combined judgment on 
the part of the court and the psychiatrists which is so clearly 
the intention of Congress as set forth in the reports, and as re- 
echoed by the emphasis placed on the Court’s function 
throughout the statute. In the last analysis, the statute gives 
to the court the final determination as to whether or not a 
patient has so recovered his sanity as to be non-dangerous to 
himself and others in the reasonable future. And this posi- 
tion has been recognized by this Court in the recent case of 
Lyles v. United States, — U.S. App. D. C. —, — F. 2d —, 
— (1957) where the Court said: 


As a matter of fact its [a verdict of not guilty by reason 
of insanity] meaning was not made clear in this juris- 
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diction until Congress enacted the statute of August 9, 
1955 [T. 24 D. C. Code § 301]. * * * 

It means the accused will be confined in a hospital 
for the mentally ill until the superintendent of such 
hospital certifies, and the Court is satisfied, that such 
person has recovered his sanity and will not in the rea- 
sonable future be dangerous to himself or others. [Em- 
phasis supplied. ] 7 


It is clear, therefore, that appellant’s position (Br. 4, 5), 
requiring the court to accept the certificate and testimony as 
determinative of the question of unconditional release, is 
erroneous. 


II. The court’s denial of unconditional release was proper 


Assuming, arguendo, that under the statute, the court must 
ordinarily grant an unconditional release to a patient when 
all the evidence presented is in favor of such release, the record 
in the instant case fails to disclose such clear and uncontra- 
dicted supporting evidence as to make mandatory such a ruling 
by the court. 

Appellant, at the time of the hearing, was thirty-three 
years of age (J. A. 22, 24). Since the early age of five he was - 
a child who had been unstable (J. A. 23), and in the words 
of his father, appellant “was upset, always nervous”. * * * 
“since I know him, since he was five years old” (J. A. 22). 
In 1953 appellant was charged with a series of felonies in- 
volving housebreaking and larceny, which resulted in his later 
trial and a jury verdict of not guilty by reason of insanity. 
This, in turn, resulted in his being committed to St. Eliza- 
beth’s Hospital for treatment on December 7, 1956 (R. 57). 
Apparently, therefore, appellant is a person who has been 
visited with the misfortune of mental illness for a period of 


*See also the address of Bazelon, J before the D. C. Bar Association, 
November 12, 1957, 25 D. C. B. A. J. 1 at page 19, where he said that one 
acquitted by reason of insanity is “automatically committed to a mental 
hospital where he remains until the hospital superintendent certifies and 
the court determines that he has recovered his sanity and that he will not, 
in the reasonable future, be dangerous to himself or others.” [Emphasis 
supplied.] 
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twenty-eight years, and whose sickness has resulted, according 
to the testimony of appellant himself, in the commission of 
serious crimes (J. A. 27). 

The certificate of the superintendent expresses the opinion 
that appellant has recovered his sanity, will not in the reason- 
able future be dangerous to himself or others, and is a person 
entitled to his unconditional release. This view was concur- 
red in by Dr. William Cody of St. Elizabeth’s staff (J. A. 
36, 37). 

An examination of the formal return and answer to the peti- 
tion for writ of habeas corpus, however, contains an allegation 
that appellant “zs suffering from Schizophrenic Reaction, 
Chronic Undifferentiated Type, but that since the petitioner’s 
admission to St. Elizabeth’s Hospital on December 7, 1956 the 
psychosis has been in remission” [emphasis supplied] (J. A. 3). 
In the opinion of the District Court filed December 13, 1957 
(J. A. 5), the court commented that, “[t]his statement seems 
to contradict the averment that the petitioner recovered from 
the psychosis, and it likewise contradicts the oral testimony. 
The term ‘remission’ at best means a temporary recovery, per- 
haps a temporary, partial recovery. For example, Webster’s 
New International Dictionary, 1949 Edition, defines remission 
as a ‘temporary and incomplete subsidence of the force or vio- 
lence of a disease or of pain’. The American Illustrated Medi- 
cal Dictionary, 1941 Edition, defines the terms as “a diminu- 
tion or abatement of the symptoms of a disease; also the period 
during which such diminution occurs’. Thus, the formal re- 
turn filed in this proceeding on behalf of the Superintendent of 
the hospital, is much more guarded than either the certificate 
or the oral testimony” (J. A. 12-13). 

Another psychiatrist, Dr. Morris M. Platkin, was questioned 
by defense counsel as follows (J. A. 32-33) : 


Q. In other words, Doctor, in your opinion he has no 
mental illness at this time? 

A. I must qualify that by saying that my contact 
with Mr. Rosenfield has been so meager that any judg- 
ments I make are based on the record rather than on my 
contact with the patient. 


\* 
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Still another psychiatrist, Dr. Robert P. Odenwald, who had 
examined appellant on four occasions during October, 1957, for 
a total time of three hours, concluded that appellant was of 
sound mind (J. A.18). But during the course of his testimony, 
the following colloquy took place between the court and Dr. 
Odenwald in regard to the problem of remission (J. A. 19, 20): 


Q. Is it your opinion that he is not now in a period 
of remission merely? 

A. He may be or he may be not. It is my opinion 
that at the moment he is free of all symptoms. 

Q. But you cannot tell whether this is a period of 
remission or whether it is a permanent cure, can you? 

A. Icannot, Your Honor. 


A reading of the House and Senate reports referred to earlier, 
make it clear that a man who is in a mental institution be- 
cause he has committed a crime, for which he has been excul- 
pated by reason of his illness, “is a different individual from 
the individual who has been sent there as a mental case”. See 
page 14 of the respective reports. In other words, an individ- 
ual whose illness has resulted in crimes is in a different posi- 
tion from the standpoint of unconditional release from a 
mental hospital, than one hospitalized by reason of a mental 
illness which has produced no such major danger to the com- 
munity at large. It is also clear from the legislative history 
of Title 24-301 as it became law on August 9, 1955, that it was 
passed for the purpose of providing greater protection to the 
public against the premature release of those who commit 
crime by reason of their sickness. 

In the instant case, a young man with such tendencies, has 
made great progress toward normal mental balance. Some 
five months after his commitment on December 7, 1956, he 
was granted a conditional release from St. Elizabeth’s (J. A. 
4), which has resulted in his living at home with those who 
care for him (J. A. 32). From a person who “worked a week 
and then loafed for months”, who would disappear for months 
and then be found “sleeping in a park somewhere” (J. A. 22), 
appellant is now working for his sister in a restaurant of which 
she is proprietress (J. A. 25). He is training in the kitchen, 
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learning the vocation of a cook and the ordering of food 
(J. A. 25). Less than eight months after his conditional re- 
lease, however, and within a year of his December, 1956 com- 
mitment, appellant has sought unconditional release. 

In the light of the evidence both oral and written, pre- 
sented before the District Court at the hearing held December 
2, 1957, and the long history of mental illness which has beset 
appellant, his background of serious offenses resulting from 
such illness, the great stride forward being made by him during 
his still relatively short period of conditional release, and the 
intent of Congress to provide a greater measure of protection 
to the public in matters of this kind, the findings of the District 
Court resulting in a denial of unconditional release are proper 
and not “clearly erroneous” as provided in F. R. Civil P. 
52 (a). 

CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Outver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Oscar ALTSHULER, 
Water J. BonNNER, 
Assistant United States Attorneys. 
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